Abstract The Convention on the Rights of the Child, and the best interests principle codified in Article 3 in particular, is playing an increasingly significant role in decisions involving the admission or removal of a child from a host State. This article examines the extent to which the best interest principle may provide an independent source of international protection. That protection may, for instance, proscribe the removal of a child from a host State notwithstanding that the child is ineligible for protection as a refugee or protection under the more traditional non-refoulement obligations in international human rights law.
I. INTRODUCTION
More than 15 years ago Professor Guy Goodwin-Gill demonstrated characteristic foresight in contemplating that the Convention on the Rights of the Child ('CRC') 1 called for a 'total realignment of protection' for child refugee applicants. 2 In a subsequent submission to the UK House of Lords Select Committee on the European Union, Goodwin-Gill, writing with Agnès Hurwitz, criticized the draft European Union Qualification Directive for its failure to sufficiently engage with the CRC and, in particular, the best interests principle codified in Article 3. 3 They submitted that '[i]n every argument and an overview of academic, institutional and judicial support for the use of Article 3 as an independent and complementary source of protection. 8 Part II outlines a two-stage framework for assessing what is in the best interests of a child and the circumstances in which those circumstances will preclude the removal of a child from a host State.
There are at least three reasons why it is important to examine the extent to which Article 3 may provide an independent source of international protection. First, participation in the CRC is greater than participation in the Refugee Convention. 9 For host States that have not yet become a party to the Refugee Convention, the CRC may provide the strongest-indeed, in some cases the only-treaty-based entitlement capable of preventing the removal of a child from a host State. Secondly, there will be children who do not satisfy the Article 1 refugee definition, because either they do not satisfy the inclusion criterion 10 or are found to be no longer needing or otherwise undeserving of protection, 11 but are nonetheless at risk of some form of harm. In these cases the CRC has the capacity to provide a critical additional layer of protection. 12 Thirdly and finally, there is a greater level of international oversight of State compliance with the CRC, predominately through the Committee on the Rights of the Child. This level of oversight is generally lacking in the context of the Refugee Convention, which has no interstate supervisory body to hold States accountable for non-compliance with the treaty. 13 This oversight is reinforced by the Optional Protocol to the Convention on the Rights of the Child on a Communications Procedure, 14 which provides children with a direct mechanism to bring complaints against a State for a failure to meet the protection obligations under the CRC.
II. ARTICLE 3 AS AN INDEPENDENT SOURCE OF INTERNATIONAL PROTECTION
Article 3 provides that the best interests of the child shall be a primary consideration in all actions concerning children. 15 This includes actions undertaken by 'public or private social welfare institutions, courts of law, administrative authorities or legislative bodies'. 16 Article 3 requires '[e]very legislative, administrative and judicial body or institution … to apply the best interests principle by systematically considering how children's rights and interests are or will be affected by their decisions or actions'. 17 The express language of the provision, which captures all actions concerning children, makes clear that the best interests principle is engaged not only where a decision directly affects a child, for example where a child independently claims international protection, but also when a child is indirectly affected by a decision, for example where a child's parent is at risk of being removed.
The UNCRC has in its recent General Comment No 14 underlined that the best interests principle operates as both a substantive right and an interpretative device. 18 As regards the former, the Committee observed that the Article 3(1) obligation incorporates: 13 See JC Hathaway, AM North and J Pobjoy, 'Supervising the Refugee Convention: Introduction' (2013) 26 Journal of Refugee Studies 323.
14 Optional Protocol to the Convention on the Rights of the Child on a Communications Procedure, GA Res 66/138, UN GAOR, 66th sess, 89th plen mtg, UN Doc A/RES/66/138 (2011) , adopted 19 December 2011 and opened for signature 28 February 2012 (entered into force 14 April 2014).
15 CRC art 3(1). The 'best interests' language appears on several occasions in the CRC (arts 9, 18, 20, 21, 37, 40) , though art 3 is the core provision. That provision is based on principle 2 of the Declaration of the Rights of the Child, GA Res 1386 (XIV). It is also reflected in the Convention on the Elimination of All Forms of Discrimination against Women, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981) (arts 5(b) and 16(1)(d)), the African Charter on the Rights and Welfare of the Child, OAU Doc CAB/LEG/24.9/49 (entered into force 29 November 1999) (art IV), and the Charter of Fundamental Rights of the European Union [2000] OJ C 364/1 (art 24(2)).
16 CRC art 3(1). 17 UNCRC, General Comment No 5: General Measures of Implementation of the Convention on the Rights of the Child (arts 4, 42 and 44(6)), 34th sess, UN Doc CRC/GC/2003 /5 (2003 [12] . In the context of administrative authorities, the UNCRC has emphasized that the scope of art 3(1) is very broad, 'covering decisions concerning … protection, asylum, [and] immigration': UNCRC, General Comment No 14 on the Right of the Child to Have His or Her Best Interests Taken as a Primary Consideration (art 3, para 1), 62nd sess, UN Doc CRC/C/GC/14 (2013) ('General Comment No 14') [30] . 18 ibid [6] . In addition, the Committee noted that art 3 incorporates a rule of procedure, designed to ensure that any decision-making process that involves a child incorporates an evaluation of the possible impact that that decision may have on the child. It is not clear, however, how this third concept differs from the operation of art 3 as a substantive right.
The right of the child to have his or her best interests assessed and taken as a primary consideration when different interests are being considered … and the guarantee that this right will be implemented whenever a decision is to be made concerning a child … . 19 According to the Committee, Article 3(1) 'creates an intrinsic obligation for States, is directly applicable (self-executing) and can be invoked before a Court'. 20 The Committee also acknowledged the role of Article 3 as an interpretative legal principle, observing that '[i]f a legal provision is open to more than one interpretation, the interpretation which most effectively serves the child's best interests should be chosen'. 21 The obligation under Article 3(1) attaches to all children within a State's jurisdiction. 22 A State cannot limit the application of the provision on the basis of a child's citizenship or immigration status. This is made clear by the non-discrimination guarantee in Article 2(1) of the CRC, as well as Article 22 which provides that unaccompanied or accompanied children seeking refugee status are entitled to enjoy all applicable rights in the CRC on a nondiscriminatory basis. Although it is now generally accepted that Article 3 is relevant to children seeking international protection, such recognition has tended to focus on procedural guarantees and the treatment that children receive during and subsequent to any status determination process. 23 But while Article 3 is plainly relevant to the procedures and treatment applicable to children seeking international protection, the best interests principle may also be relevant to the substantive determination as to whether a child is in fact eligible for international protection. This aspect of the obligation is often overlooked by States, 24 despite the fact that the best interests principle applies to 'all actions concerning children' 25 and must therefore 'be respected during all stages of the displacement cycle '. 26 19 ibid. 20 ibid. The suggestion that art 3(1) is 'self-executing' is problematic, given that the question as to whether a treaty or a treaty provision is 'self-executing' is determined by the municipal system in question, not ex cathedra by a treaty-supervising body. 21 ibid. 22 CRC art 2(1). 23 See eg UNHCR, UNHCR Guidelines on Determining the Best Interests of the Child (2008). At a domestic level, see eg Immigration and Refugee Board, Guidelines Issued by the Chairperson Pursuant to Section 65(3) of the Immigration Act: Guideline 3: Child Refugee Claimants: Procedural and Evidentiary Issues (30 September 1996) 2 ('[i] n determining the procedure to be followed when considering the refugee claim of a child, the CRDD should give primary consideration to the "best interests of the child"'); Memorandum from Jeff Weiss, Acting Director, Office of International Affairs, United States Department of Justice Immigration and Naturalization Service, 'Guidelines for Children's Asylum Claims ' (File No 120/11.26, 10 December 1998) Article 3 may be relevant in adjudicating the status of a child seeking international protection in two distinct ways. First, the best interests principle may inform the interpretation of a State's protection obligations under the Refugee Convention (or, indeed, the wider non-refoulement obligations under international human rights law). In particular, the best interests principle demands an age-sensitive and inclusive interpretation of these respective obligations. 27 This is consistent with the UNCRC's recent affirmation that where a legal provision is open to more than one interpretation the decisionmaker should favour the interpretation that best serves the child's best interests. 28 This is not to suggest that the best interests principle amends or displaces the definitional criterion set out in the Refugee Convention (or, indeed, the broader non-refoulement obligations under international human rights law). In this respect, States are correct to caution that the 'best interests principle … does not replace or change the refugee definition in determining substantive eligibility'. 29 But accepting that circumscription does not render the best interests principle otiose to the interpretation of the Refugee Convention definition. 30 In the context of interpreting the constituent elements of the refugee definition the principle must simply be understood as norm-shaping rather than norm-producing. 31 reached': UK Border Agency ('UKBA'), Asylum Process Guidance: Processing an Asylum Application from a Child (ver 5, 11 August 2010) [1.3] ('Asylum Process Guidance'). In the UK this is now reflected in section 55 of the Borders, Citizenship and Immigration Act 2009 (UK).
27 'The best interests principle is … relevant to such substantive questions as defining the behavior that counts as persecution of a child, the circumstances that give rise to a well-founded fear in a child, and the threshold that a child must meet to discharge their burden of proof … [The] principle operates as an interpretative aid, broadening and deepening the scope of protection, both in terms of substantive law and procedural mechanisms': J Bhabha and W Young, 'Not Adults in Miniature: Unaccompanied Child Asylum Seekers and the New US Guidelines ' (1999) 11(1) IJRL 84, 97-8. 28 General Comment No 14 (n 17) [6] . 29 INS Guidelines (n 23) 18 (although this must be read taking into account the fact that the US has not ratified the CRC) ('While the Authority is conscious of article 3(1) of the [CRC] … the requirement to consider the best interests of the child, whom it is accepted is more vulnerable than an adult, cannot somehow elevate the child … to refugee status where there is no real chance of that child … suffering persecution if returned to their country of origin. Whether or not these people are refugees depends on the application of the definition of refugee in the Refugee Convention to each of them and not on the application of article 3(1) of the [CRC]'); Refugee Appeal No 70695/97 (Refugee Status Appeals Authority, New Zealand, 30 April 1998) 23.
30 Contra INS Guidelines (n 23) 3, which provides that the best interests principle 'does not play a role in determining substantive eligibility under the … refugee definition'. Bhabha and Young have identified that this statement was a last-minute addition, with an earlier version of the guidelines emphasizing that '[t]he need for sensitive treatment of child asylum-seekers extends not only to interviewing techniques but also to the legal analysis of the child's claims': Bhabha and Young (n 27) 97 (emphasis added). Contra also the position taken by the Federal Court of Canada in Kim v Canada [2011] 2 FC 448, 454 [6] : 'It is clear that the best interests of the child cannot substantively influence the answer with regard to whether a child is a refugee, but the best interests of the child are central to the procedure by which to reach a decision.' For a more principled treatment of the best interests principle by the Federal Court of Canada, see Patel v Canada (Minister of Citizenship and Immigration) [2005 ] FCJ No 1305 . See also the approach taken in the recent guidance issued by the UKBA: Asylum Process Guidance (n 26) [1.3] . 31 The author thanks James Hathaway for this characterization.
By way of illustration, in the context of the 'being persecuted' definition, UNHCR has recognized that ' [t] he best interests of the child requires that the harm be assessed from the child's perspective ' and that '[t] his may include an analysis as to how the child's rights or interests are, or will be, affected by the harm'. 32 National decision-makers have similarly drawn upon the best interests principle in assessing the suitability of an internal protection alternative, 33 the appropriateness of removing a child to a 'safe third-country' for processing, 34 and the scope of the Refugee Convention's exclusion provisions. 35 In each of these examples the best interests principle has been drawn upon to inform the interpretation of a particular element of the Refugee Convention definition rather than being invoked as an alternative or replacement to that definition.
The second context in which Article 3 may be engaged is as an independent basis for protection outside the traditional refugee protection regime. In particular, an assessment of the best interests of the child may preclude the return of a child to her home country notwithstanding the fact that the child is not eligible for protection under the Refugee Convention or the more traditional non-refoulement obligations noted above. Article 3 thus creates a new category of protected persons whose claims need to be assessed and evaluated by domestic decision-makers. 36 The relevant inquiry in these cases is whether the removal of the child is in the child's best interests. If removal is contrary to those interests, there will be a strong presumption against removing the child, subject only to a tightly circumscribed range of considerations that may in certain circumstances override the child's best interests.
The argument that Article 3 provides an independent basis for international protection has both academic and institutional support. As noted above, Goodwin-Gill has for some time emphasized the relevance of the best 32 UNHCR, Guidelines on International Protection: Child Asylum Claims under art 1A(2) and 1 (F) of the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees (2009) the best interests of the child, reflecting an absolute principle of international law, are highly relevant in determining whether or not a child needs international protection. The principle applies to any protection claim concerning children, irrespective of whether they are unaccompanied, accompanied by family members (even where the child is not the primary applicant), or seeking family reunion … [B]est interests are also relevant to removal cases which will personally affect a child, such as where the State seeks to deport a parent. 38 McAdam argues that the best interests principle adds an additional layer of consideration to the interpretation and application of the Refugee Convention, in addition to 'constitut[ing] a complementary ground of protection in its own right'. 39 Both the UNCRC and UNHCR have also endorsed the argument that Article 3 creates a new category of protected persons. The clearest affirmation is found in the UNCRC's General Comment No 6, which provides that '[r]eturn to the country of origin shall in principle only be arranged if such return is in the best interests of the child'. 40 According to the Committee, this determination should take into account the views of the child; the safety, security and socio-economic conditions awaiting the child upon return; the availability of care arrangements for the child; the child's level of integration in the host country; the child's right to preserve her identity, including her nationality, name and family relationship; and the desirability of continuity in a child's upbringing. 41 The Committee suggests that in exceptional circumstances other considerations may override the best interests of the child; it stresses, however, that such considerations must be rights-based and that '[n]on-rights-based arguments such as those relating to general migration control, cannot override best interests considerations '. 42 In recent years, the UNCRC has underlined the need for States to 'conduct individual assessments and evaluations of the best interests of the child at all stages of … any migration process affecting children'. 43 In particular, the Committee has explained that 'primary consideration should be given to the best interests of the child in any proceeding resulting in the child's or their parents' detention, return or deportation'. 44 In its most recent observations on Australia, for instance, the Committee counselled Australia to ensure that 'its migration and asylum legislation and procedures have the best interests of the child as the primary consideration in all immigration and asylum processes' and that 'determinations of the best interests are consistently conducted by professionals who have been adequately trained in best interests determination procedures'. 45 Further support for the approach taken by the Committee can be found in the reports of the Special Rapporteur on the Human Rights of Migrants, who has stressed that 'children should be repatriated only if it is in their best interests, namely, for the purpose of family reunification and after due process of law '. 46 This view also finds support in the work of the Office of the United Nations High Commissioner for Human Rights which has acknowledged that 'the ability of States to return children in the context of migration is constrained by a number of factors' and that '[t]he principle of the best interests of the child … should be a primary consideration in any decision to return, and in decisions on the deportation of their parents'. 47 UNHCR has similarly acknowledged the importance of Article 3 in determining the eligibility of a child for international protection. In its Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum, the organization states that where a child is found not to qualify for refugee status 'an assessment of the solution that is in the best interests of the child should follow as soon as practicable after the negative result'. 48 The UNHCR Executive Committee has also recognized that '[t]he principle of the best interests of the child shall be a primary consideration in regard to all actions concerning children' 49 and recommended that States adopt 'appropriate procedures for the determination of the child's best interests which facilitate adequate child participation without discrimination'. 50 decision-makers in that determination process, UNHCR has published a set of guidelines outlining a formal mechanism for determining the best interests of children, which primarily serve UNHCR field agents working in developing countries. 51 At a domestic level, Article 3 is beginning to play an increasingly important role. Although the role of the best interests principle is well established as a matter of international obligation, at the municipal level there has traditionally been a general lack of enthusiasm with the idea that the best interests principle may provide an independent basis for international protection. There are, however, signs that this is beginning to change. By way of illustration, following the UK's withdrawal of its reservation to the CRC-which limited the entitlement of non-citizen children to claim rights under the CRC, including under Article 3-the government enacted legislation requiring the State to 'make arrangements for ensuring that [the Secretary of State's] functions are discharged having regard to the need to safeguard and promote the welfare of children who are in the United Kingdom'. 52 The withdrawal of the reservation and the subsequent passage of domestic legislation provided the impetus for a series of decisions considering the application of Article 3 to migration-related decisions concerning children and, in particular, cases raising issues under Article 8 of the European Convention on Human Rights. 53 As Bolton explains, 'it was this withdrawal … that began to level the playing field … to create conditions for more substantive progress to be made in the arena of immigration and asylum law and policy, nearly two decades after the 51 UNHCR, UNHCR Guidelines (n 23). UNHCR uses the acronym 'BID' to describe the formal process deigned to ascertain the child's best interests. The Guidelines are complemented by UNHCR, Field Handbook for the Implementation of UNHCR BID Guidelines (2011) . 52 Borders, Citizenship and Immigration Act 2009 (UK) section 55. This duty is explicated in statutory guidance which provides that the 'the best interests of the child will be a primary consideration (although not necessarily the only consideration) when making decisions affecting children': UKBA, Every Child Matters: Statutory Guidance to the UK Border Agency on Making Arrangements to Safeguard and Promote the Welfare of Children (November 2009) [2.7] . 53 For example, in In Üner v The Netherlands (2007) 45 EHRR 14, a case involving the expulsion of a father of three children following his conviction for manslaughter, the ECtHR explicitly identified 'the best interests and well-being of the children' as a criterion to assess whether deportation was necessary in a democratic society and proportionate to the legitimate public aim sought to be achieved (at [58] ). This was subsequently elaborated on in the case of Neulinger and Shruk v Switzerland (2012) 54 EHRR 31, where the Court underlined the fact that 'the decisive issue is whether a fair balance between the competing interests at stake-those of the child, of the two parents, and of public order-has been struck … bearing in mind, however, that the child's best interests must be the primary consideration … The child's best interests, from a personal development perspective, will depend on a variety of individual circumstances, in particular his age and level of maturity, the presence or absence of his parents and his environment and experiences … For that reason, those best interests must be assessed in an individual case ' (at [134] , [138] ). 54 Bolton, 'Promoting the Best Interests of the Child' (n 6) 235.
One of the earliest UK cases to afford greater prominence to the best interests principle in the migration context was LD v Secretary of State for the Home Department, 55 an appeal against a decision to remove a Zimbabwean man with three young children who were lawfully resident in the UK. Drawing heavily on the Strasbourg jurisprudence on the right to respect for private and family life under Article 8 of the European Convention on Human Rights, Blake J determined that 'there can be little reason to doubt that the interests of the child should be a primary consideration in immigration cases' and that '[a] failure to treat them as such will violate Article 8 [of the European Convention on Human Rights] as incorporated directly into domestic law'. 56 In the context of a removal decision, Blake J took the view that '[v]ery weighty reasons are needed to justify separating a parent from a minor child or a child from a community in which he or she had grown up and lived for most of her life'. 57 He considered that both principles were engaged in the case and that, given the absence of any strong reasons to support the removal of the children's father, the appellant's removal would constitute a violation of the Article 8 right to family life. 58 The issue was revisited the following year in the now oft-cited decision of the Supreme Court in ZH (Tanzania) v Secretary of State for the Home Department ('ZH'). 59 This case involved an appeal against a decision to remove a Tanzanian woman who had two children born in the UK, a daughter aged 12 and a son aged 9. Before the case was heard the Secretary of State conceded that on the particular facts removing the appellant would be a disproportionate interference with the Article 8 rights of the children; however, the case proceeded to allow the Supreme Court to deliver guidance on the general principles which should apply in future cases. 60 In the majority opinion, Lady Hale drew on the Strasbourg jurisprudence and underlined that the best 55 [2010] UKUT 278 (IAC). Although earlier decisions in the UK acknowledged the relevance of the interests of a child when applying art 8, this was never explicitly done by reference to art 3 of the CRC. For example, in EB (Kosovo) v Secretary of State for the Home Department [2009] 1 AC 1159, [12] , Lord Bingham held that 'it will rarely be proportionate to uphold an order for removal of the spouse if there is a close and genuine bond with the other spouse and that spouse cannot reasonably be expected to follow the removal spouse to the country of removal, or if the effect of the order is to sever a genuine and subsisting relationship between parent and child'. (Admin) , which outlined a similar set of principles: 'Once Article 8 is engaged, the exercise of judgment in a case falling within its ambit must comply with the principles identified by Strasbourg. In a case where the interests of children are affected this means that other principles of international law binding on contracting states should be complied with. In the case of children those principles are reflected in Article 3(1) of the [CRC] to which the UK is now a party without any derogation in respect of immigration decision making ' (at [83] ).
59 [2011] interests principle is relevant 'not only to how children are looked after in this country while decisions about immigration, deportation or removal are being made, but also to the decisions themselves'. 61 Accordingly, '[i]n making the proportionality assessment under article 8, the best interests of the child must be a primary consideration. This means that they must be considered first'. 62 Lady Hale acknowledged that the child's best interests might be outweighed by 'the cumulative effect of other considerations' 63 but stressed that a decision-maker must not 'treat any other consideration as inherently more significant than the best interests of the children'. 64 Both the decisions of the Supreme Court in ZH and the Upper Tribunal in LD arose in the context of an appeal against the removal of a child's parent where the parent had no right to be or remain in the country. 65 Courts have, however, sensibly taken the view that the general principles set out in these cases apply wherever an Article 8 right is engaged. As Lord Kerr stated in HH v Deputy Prosecutor of the Italian Republic, Genoa, 'the intrinsic value of the [Article 8] right cannot alter according to context'. 66 Accordingly, although the interests that a State invokes to justify the interference will differ depending on the context, the approach to the evaluation of Article 8 remains the same. 67 A review of decisions in the UK over the past five years reveals that the best interests principle has been incorporated into the Article 8 proportionality assessment in a wide range of contexts, including cases involving the extradition of a parent, 68 the removal of a children as part of a family unit, 69 the 61 ibid [24] (Lady Hale). The Upper Tribunal has since re-emphasized that the best interests obligation is both procedural and substantive: 'it is not helpful to attempt to analyse the duty … as being either procedural or substantive in effect. It applies to the procedures involved in the decision-making process; but it will also apply to those aspects of the substantive decision to which it is relevant': AA (unattended children) (Afghanistan) [148] , Lord Kerr held that '[i]n the field of extradition, as in every other context … the importance of the rights of the particular child affected falls to be considered first. This does not impair or reduce the weight that will be accorded to the need to preserve and uphold a comprehensive charter for extradition. That will always be a factor of considerable importance, although … the weight to be attached to it will vary according to the nature and seriousness of the crime or controls involved'. 69 return of a child pursuant to the Hague Convention, 70 the deportation of a parent following a criminal conviction, 71 the removal of an unaccompanied child, 72 the admission of a child applying from outside the UK, 73 the detention of a parent, 74 and the denial of permanent residence to a parent and her children. 75 Although the UK is at the forefront of recent developments, a number of jurisdictions have, for some time, engaged with the best interests principle in determining whether a child is entitled to an international protection status.
Senior courts in Canada, Australia and New Zealand have long recognized that a decision involving the deportation or extradition of a child's parent must necessarily entail a consideration of the best interests of the child. 76 One of the first decisions to discuss the role of the best interests principle in this context was the decision of the High Court of Australia in Minister for Immigration and Ethnic Affairs v Teoh. 77 The case involved a Malaysian citizen with an Australian-citizen wife, three Australian-born children and four Australian-born stepchildren. Mr Teoh's application for residency status was rejected on character grounds because he had been convicted of drug offences. He sought judicial review of that decision. The High Court held the primary decision-maker had committed an error of law by failing to treat the best interests of Mr Teoh's children as a primary consideration. The majority of the High Court considered that Australia's ratification of the CRC generated a legitimate expectation that decision-makers would act in conformity with it, including Article 3. 78 The High Court considered that in refusing to grant Mr Teoh residency status the primary decision-maker had treated the government's character policy, rather than the best interests of Mr Teoh's children, as the primary consideration. According to Mason CJ and Deane J, '[a] decision-maker with an eye to the principle enshrined in the [CRC] would be looking to the best interests of the children as a primary consideration, asking whether the force of any other consideration outweighed it'. 79 Subsequent decisions have confirmed that the reasoning in Teoh applies both to the situation where the removal of a parent will force the separation of the child and parent, as was the scenario in Teoh, and to the situation where the child is constructively deported because she will voluntarily accompany the parent upon departure. 80 In Canada the leading decision is Baker v Canada (Minister of Immigration and Citizenship), 81 which involved a Jamaican national who had been served with a deportation order after it was established that she had worked illegally in Canada and overstayed her visitor's visa. Ms Baker applied for humanitarian protection under what was then section 114(2) of the Immigration Act, 82 principally on the basis that her deportation would be contrary to the best interests of her children. The certified question for the Supreme Court was whether, in the absence of express reference to the CRC in domestic immigration legislation, decision-makers were required to treat the best interests of children as a primary consideration in assessing an 78 ibid 291 (Mason CJ and Deane J). Gaudron J, at 304, went further, and suggested that there may, in fact, be a foundation for a legitimate expectation even absent the CRC or its ratification: 'any reasonable person who considered the matter would … assume that the best interests of the child would be a primary consideration in all administrative decisions which directly affect children as individuals and which have consequences for their future welfare'. 79 150 ALR 608 and Wan (2001) 107 FCR 133, has been endorsed widely both within Australia and internationally. In Australia, the jurisprudence has been supplemented with the publication of a series of ministerial directions that stipulate that the best interests of any child must be a primary consideration in deciding whether to refuse or cancel a parent's visa. application for humanitarian protection. The majority of the Supreme Court answered in the affirmative and determined that in assessing an application for humanitarian protection 'the decision-maker should consider children's best interests as an important factor, give them substantial weight, and be alert, alive and sensitive to them'. 83 The Court emphasized that the best interests will not always be determinative, but considered that 'where the interests of children are minimized, in a manner inconsistent with Canada's humanitarian and compassionate tradition and the Minister's guidelines, the decision will be unreasonable'. 84 The requirement specified in Baker has since been codified in section 25(1) of the Immigration and Refugee Protection Act 85 which mandates that in exercising the discretion to grant humanitarian protection the Minister must 'tak[e] into account the best interests of a child directly affected'. 86 The provision has been supplemented by departmental guidelines, which provide guidance on the matters which decision-makers ought to consider in assessing a child's best interests. 87 In New Zealand recourse to the best interests principle is mediated via the Immigration Act 2009, which allows a parent to appeal against deportation on humanitarian grounds where ' [t] here are exceptional circumstances of a humanitarian nature that would make it unjust or unduly harsh for the appellant to be deported from New Zealand' and '[i]t would not in all the circumstances be contrary to the public interest to allow the appellant to remain in New Zealand'. 88 In Ye v Minister of Immigration 89 -a case involving two families, each containing New Zealand-born children and Chinese national parents at risk of removal-the New Zealand Supreme Court held that New Zealand's immigration legislation must be interpreted in a way that is consistent with New Zealand's obligation to observe the 83 Baker v Canada [1999] 2 SCR 817, [75] . 84 ibid. 85 SC 2001, c 27. 86 A child may also apply directly for humanitarian protection under section 25(1) of the Act: see text (n 92). Section 25(1) is bolstered by section 3(3)(f), which provides that the Act is to be construed and applied in a manner that 'complies with international human rights instruments to which Canada is signatory'. In De Guzman v Canada (MCI) [2005] FCJ No 2119, [82]-[83] , the Federal Court of Appeal confirmed that section 3(3)(f) 'attaches more than mere ambiguityresolving, contextual significance' to international human rights instruments, requiring the Act to be 'interpreted and applied consistently with an instrument to which paragraph 3(3)(f) applies, unless, on the modern approach to statutory interpretation, this is impossible'.
87 Citizenship and Immigration Canada, IP 5: Immigrant Applications in Canada Made on Humanitarian or Compassionate Grounds (1 April 2011), [5.12] . For example, these guidelines provide that '[t] he relationship between the applicant and "any child directly affected" need not necessarily be that of parent and child, but could be another relationship that is affected by the decision. For example, a grandparent could be the primary caregiver who is affected by an immigration decision and the decision may thus affect the child'. requirements of the CRC and, in particular, the requirement that 'in all actions concerning children, by public and administrative authorities, the best interests of the child shall be a "primary consideration" '. 90 This means that in considering a parent's humanitarian appeal it is necessary to consider 'who will care for the child, and the nature and extent of the difficulties the child may face in remaining in New Zealand without parents' or, if the child is to leave New Zealand, 'the nature and extent of any problems the child may face if returned to the parent's home country'. 91 An increasing number of jurisdictions, including Canada, Australia, New Zealand and several European States, have also implemented discretionary humanitarian protection schemes that require decision-makers to take into account the best interests of any children affected by a decision to remove a child and/or the child's parent. Critically, this includes cases where the child is the principal applicant. By way of illustration, and as already touched upon above in the context of the removal of a child's parents, Canadian legislation mandates that in exercising the discretion to grant humanitarian protection the Minister must 'tak[e] into account the best interests of a child directly affected'. 92 The comparable New Zealand statutory humanitarian protection scheme has been interpreted to require the decision-maker to treat the best interests of the child as a primary consideration. 93 In Australia the process is less transparent, with the Minister retaining a non-compellable and (allowing the humanitarian appeal of a 10-year-old Iranian girl, where her parents had been recognized as refugees and it was in her best interests to remain with them); BL (Iran) [2012] NZIPT 500963 (allowing the humanitarian appeal of a five-year-old Iranian boy, where his parents had been recognized as refugees and it was in his best interests to remain with them); AD (Czech Republic) [2012] NZIPT 500876 (allowing the humanitarian appeal of a seven-year-old girl from the Czech Republic, where her parents and brother had been recognized as refugees and it was in her best interests to remain with them); AH (South Africa) [2011] NZIPT 500228 (allowing the humanitarian appeal of a South African mother and her five-month-old son in circumstances where they were both at risk of harm from an ex-boyfriend and his gang associates); AH (Iran) [2011] NZIPT 500395 (allowing the humanitarian appeal of a 10-year-old Iranian boy, where his parents had been recognized as refugees and it was in his best interests to remain with them).
non-reviewable discretion to grant protection '[i]f the Minister thinks it is in the public interest to do so'. 94 Published guidelines provide that, in exercising the discretion, the Minister should take into account circumstances that may enliven Australia's obligations under the CRC, including Article 3. 95 Several European States have legislated to mandate that the best interests of the child be considered in assessing whether a child should be granted a humanitarian protection status, including Sweden, 96 Finland, 97 and Norway. 98 Finally, in response to the distinct challenges presented by the increase in the arrival of unaccompanied children a number of jurisdictions have introduced special protection measures specifically targeted at unaccompanied children which expressly incorporate a best interests assessment. By way of illustration, in the US an unaccompanied child may apply for a bespoke form of protection: special immigrant juvenile status ('SIJS'). 99 In order to be eligible for SIJS a child (less than twenty-one years of age) must first be declared the dependent of a juvenile court or placed in the care of a child welfare agency. A State court must then decide that the child cannot be reunited with one or both parents because of abuse, abandonment, neglect or a similar reason, and that it is not otherwise in the child's best interests to return to her home country. In the UK an unaccompanied child will not be removed unless the Secretary of State is satisfied that there are 'adequate reception arrangements' 100 in place in the child's home country. 101 These children are granted a form of limited leave until they are 17-and-a-half years of age, at which point in time the leave to remain lapses. In assessing whether discretionary leave ought to be granted, decision-makers are instructed that 'the best interests of the child must be taken into account as a primary consideration in the decision'. 102 The preceding (brief) overview of State practice demonstrates the capacity of Article 3 to limit a State's ability to remove a child and/or a child's parent from its jurisdiction. Although States may have initially resisted the idea that Article 3 may give rise to an independent source of protection status, the above discussion makes clear that the best interests principle is playing an increasingly central role in decisions involving the removal of children. The application of the best interests principle in a range of migration contexts and across multiple jurisdictions illustrates that the argument advanced in this article-that the best interests principle may give rise to an independent protection status-is not merely a theoretical aspiration, but finds support in a fast-evolving body of regional and domestic jurisprudence that engages with Article 3 to provide effective protection to children and their parents. That jurisprudence provides an important source of guidance for decisionmakers tasked with considering the application of Article 3 as an independent source of protection and with identifying the circumstances in which the provision may preclude the removal of a child from a host State.
III. THE APPLICATION OF ARTICLE 3 AS AN INDEPENDENT SOURCE OF INTERNATIONAL PROTECTION
How, then, should a decision-maker determine what is in the best interests of the child and whether those interests preclude the removal of the child from a host State? Although there is clear value in providing a general framework for the application of the best interests principle as an independent source of protection, it is important to emphasize that the best interests principle is by design a flexible and dynamic concept; it is not possible to prescribe how a child's interests will be best served in any given situation at any given point in time. 103 A best interests 100 UKBA, Asylum Process Guidance (n 26) [17.7] , now incorporated into the Immigration Rules, r 352ZC. 101 An unaccompanied child will only be eligible for limited leave to remain if they have applied for and been refused refugee and subsidiary protection: Immigration Rules, r 352ZC(b).
102 UKBA, Asylum Process Guidance (n 26) [17.8] . 103 General Comment No 14 (n 17) [11] . As noted by Madame Justice McLachlin of the Supreme Court of Canada, '[t]he multitude of factors that may impinge on the child's best interests make a assessment must take place on a case-by-case basis, taking into account the specific circumstances of the individual child. 104 There are, however, a number of signposts that are capable of guiding decision-makers in the application of Article 3 of the CRC to situations where a child is at risk of removal. These general principles derive principally from jurisprudence developed in the various migration-related contexts in which States have engaged with the best interests principle.
Article 3 will be engaged wherever a child may be affected by an immigration decision. 105 In certain circumstances, Article 3 will require a decision-maker to look beyond the claim and/or evidence formally put forward by the applicant. As Justice Gaudron of the High Court of Australia has observed, any reasonable person 'would assume or expect that the interests of the child would be taken into account … as a matter of course and without any need for the issue to be raised with the decision-maker'. 106 Decision-makers are thus under an obligation to 'be proactive in identifying [the child's best interests] so that they can be properly taken into account'. 107 measure of indeterminacy inevitable. A more precise test would risk sacrificing the child's best interests to expediency and certainty': Gordon v Goertz [1996] 2 SCR 27, [20] .
104 'These circumstances relate to the individual characteristics of the child or children concerned, such as, inter alia, age, sex, level of maturity, experience, belonging to a minority group, having a physical, sensory or intellectual disability, as well as the social and cultural context in which the child or children find themselves, such as the presence or absence of parents, whether the child lives with them, quality of the relationships between the child and his or her family or caregivers, the environment in relation to safety, the existence of quality alternative means available to the family, extended family or caregivers, etc.': General Comment No 14 (n 17) [48] . 105 Although not without controversy, this may also require a decision-maker to take into account the prospective best interests of an unborn child. Although it is generally accepted that, subject to domestic law providing otherwise, the CRC does not apply to unborn children (P Alston, 'The Unborn Child and Abortion Under the Draft Convention on the Rights of the Child ' (1990) 12 HRQ 156) , there is a compelling argument that in the case of a pregnant mother the refugee decision-maker ought to consider the best interests of the unborn child, on the basis that if the child is born she will have rights under the CRC: see eg CA v Secretary of State for the Home Department 106 Teoh (1995) 183 CLR 273, 304 (emphasis added). This insightful assumption is made 'because of the special vulnerability of children, particularly where the break-up of the family unity is, or may be, involved, and because of their expectation that a civilised society would be alert to its responsibilities to children who are, or may be, in need of protection': ibid. In [The decision-maker is] required to identify what the best interests of Mr Wan's children required … and then to assess whether the strength of any other consideration, or the cumulative effect of other considerations, outweighed the consideration of the best interests of the children understood as a primary consideration. 108 The two stages are distinct and should not be conflated. In ZH, the Supreme Court stressed the importance of considering the child's best interests first. 109 The reason for this is straightforward: a failure first to determine what is in the best interests of the child makes it impossible to assess whether any countervailing considerations outweigh those interests. As the Australian Federal Court has explained:
Given this balancing exercise, where the children's best interests were left at the level of mere hypothesis, it is hardly surprising that the positive finding of a risk of harm to the Australian community from even the small risk of the applicant re-offending outweighed the hypothesis of possible harm to the best interests of the applicant's children should his visa be cancelled. 110 In this case the Federal Court quashed the Minister's decision on the basis that the Minister had never addressed the 'central question of what the best interests of the children required' and was thereby unable to 'assess whether any other consideration outweighed the best interests of the children understood as a primary consideration'. 111 
A. Stage 1: Determining the Best Interests of the Child
As noted above, it is imperative that a decision-maker determines what is in the best interests of the child as a first and separate stage. This is made clear by the express language of Article 3(1): the use of the word 'shall' reflects the mandatory nature of the obligation, while the term 'consideration' makes clear that the child's interests must actually be taken into account. 112 Alston has underlined that the 'consideration' mandated by Article 3 must be 'genuine rather than token or merely formal' and must 'ensure that all aspects of the child's best interests are factored into the equation '. 113 This point has been recognized in the case law, with the Canadian Supreme Court emphasizing that a decision-maker must be 'alert, alive and sensitive' to the best interests of an affected child. 114 It is insufficient for a decision-maker simply to state that they have taken into account the interests of the child without identifying with adequate particularity what those interests are. 115 The best interests of the child must be 'well identified and defined' 116 and the decision-maker must undertake 'a careful and sympathetic assessment of the children's interests'. 117 A best interests assessment requires decision-makers to consider the longterm effects that a decision or action may have on a child's welfare and development, including those effects that will be felt after a child has reached her eighteenth birthday. 118 The need for a forward-looking examination is difficult to reconcile with the approach adopted by some States of granting children temporary protection status solely for the duration of childhood. For instance, unaccompanied children arriving in the UK are granted a form of limited leave until they are 17-and-a-half years of age, at which point in time the leave to remain lapses and the child may be removed. This approach gives rise to an enforced state of limbo, with children being required to live 112 'The words "shall be" place a strong legal obligation on States and mean that States may not exercise discretion as to whether children's best interests are to be assessed and ascribed the proper weight as a primary consideration in any action undertaken': General Comment No 14 (n 17) [36] . 113 [50] . 118 This argument has been eloquently made by Goodwin-Gill, who argues that 'what is in the best interests of the child must necessarily be understood also as including those decisions and actions, the effects of which will continue or be felt after the age of eighteen': Goodwin-Gill with the constant fear that they will be removed as soon as they reach adulthood. 119 As the High Court of England and Wales has observed: 120 I am unable to see how the welfare of a 16 year old youth is best promoted by forcing him to anxiously face the prospect or spectre of removal from the UK … The stress of this constant re-appraisal of his life is hardly conducive to the promotion of his best interests … The claimant has been forced into a form of limbo by the decision of the SSHD. I fail to see how this can be suggested to advance best interests of a 16 year old youth. He is entitled-is he not-to have some notion of what his future holds?
A mechanistic approach such as that adopted in the UK-which mortgages off a permanent solution to some future point in time (or, more cynically, serves only to postpone removal)-is incompatible with the object and purpose of the CRC which, at its core, is concerned with developing a child to their fullest potential and preparing a child for a responsible life in a free society. 121 A child cannot be expected to postpone her growth and development. 122 The best interests principle requires a decision-maker to consider a child's future protection and development needs. In certain circumstances this may require the implementation of an immediate and permanent solution, such as the grant of an indefinite form of protection.
There are three factors that must be taken into account in making an assessment as to what is in the best interests of a child. 123 The first factor is the views of the child. Article 12(1) of the CRC imposes a positive obligation on States to give due weight to the views of the child in accordance with their age and level of maturity. Article 12(2) stipulates that children have a right to be heard in 'any judicial and administrative proceedings affecting the child'. Although a child's views may not be determinative, they represent a critical ingredient in undertaking the best interests assessment. 124 This has been 119 As noted by one commentator, a grant of limited leave to remain 'serves only to postpone removal' and 'keep[s] children in a state of limbo with a heightened sense of anxiety and constant fear of the risk of eventual removal as they become young adults': Bolton, 'Promoting the Best Interests of the Child' (n 6). 120 R (ABC) (a minor) (Afghanistan) v Secretary of State for the Home Department [2011] EWHC 2937 (Admin) [58] . 121 See CRC, Preamble, arts 6(2), 23(3), 27(1), 29(1)(a), 29(1)(d). See further Goodwin-Gill (n 8) 227.
122 'Solutions for children in flight cannot be mortgaged to some future time and place; on the contrary, as the child will not postpone his or her growth or development, so the need to implement elements of a durable solution is immediate': Goodwin-Gill (n 8) 227. 123 In preparing this Part the author has benefited from discussion and debate with John Tobin. The factors discussed here derive in part from the framework set out in J Tobin, 'Judging the Judges: Are They Adopting the Rights Approach in Matters Involving Children? ' (2009) 'What is clear is that, in deciding on the best interests of the child, attention has to be paid to the need to involve children in the making of decisions that affect them affirmed by the UNCRC, which considers that 'there can be no correct application of article 3 if the components of article 12 are not respected'. 125 The recast EU Qualification Directive also expressly notes that, in assessing the best interests of the child, Member States should in particular take into account 'the views of the minor in accordance with his or her age and maturity '. 126 Senior appellate courts have recognized the importance of seeking a child's views when determining the best interests of a child in the immigration context. The UK Supreme Court has drawn upon Article 12 of the CRC and affirmed that an important part of determining a child's best interests is 'discovering the child's own views'. 127 This is regarded as important because a child's views and interests will not always coincide with their parents' and, in some cases, a parent may not be able properly to put the child's views before the court. 128 According to Lady Hale, '[t]he important thing is that everyone, the parties and their representatives, but also the courts, is alive to the need to obtain the information necessary in order to have regard to the best interests of the children as a primary consideration, and to take steps accordingly'. 129 . The relationship between art 3 and art 12 received considerable attention during the drafting of the CRC. Indeed, art 12(2) initially formed a subpara of art 3, on the basis that 'it followed logically from paragraph 1 of article 3 as a means by which judicial or administrative authorities could ascertain a child's best interests in a given case': UN Doc E/CN.4/L.1575, [28] .
126 EU Qualification Directive [2011] OJ L 337/9, para 18: 'In assessing the best interests of the child, Member States should in particular take due account of … the views of the minor in accordance with his or her age and maturity.' 127 ZH [2011] i]n order to ensure that the child's wishes are properly considered, Article 12 provides that the child must be given an opportunity to be heard, either directly or indirectly, in administrative proceedings affecting her rights or interests'). See also Vasquez v Canada (Minister of Citizenship and Immigration) [2002] FCT 413, [14] ('[i]n my opinion, implicit in the minor Applicants' appearance was that they had a view on the subject of their eventual fate. Whether it was the fault of the principal Applicant in not specifically asking that they should be allowed to speak or the fault of the Immigration Officer in not asking if they wished to speak, the end result
The second factor that must be taken into account is the specific situation and circumstances of the child, including the child's age, level of maturity and any particular vulnerabilities or needs that that child may have. 132 For example, has the child been the subject of physical or psychological abuse? Does the child suffer from a disability or other medical condition? What, if any, language does the child speak? Is the child unaccompanied or accompanied by a family member? The best interests of a child in a specific situation of vulnerability will not be the same as a child who is not in the same vulnerable situation. As the UNCRC has apprised, decision-makers must thus 'take into account the different kinds and degrees of vulnerability of each child' in order to accommodate the reality that 'each child is unique and each situation must be assessed according to the child's uniqueness'. 133 The third factor is the extensive catalogue of rights protected under the CRC. The best interests principle is self-evidently indeterminate. It has been suggested that such imprecision gives rise to a risk that the best interests principle will be used as 'an alibi for individual arbitrariness'. 134 This criticism, however, is premised on an interpretation of Article 3 that fails to take into account the balance of the CRC. The rules of treaty interpretation are clear, however, that Article 3 must be read within the context of the CRC as a whole, including the substantive rights protected under it. 135 The latter construction injects substantive content into Article 3 and thus provides a critical bulwark against the risk of subjective arbitrariness. As Alston explains, the Convention as a whole goes at least some of the way towards providing the broad ethical or value framework that is often claimed to be the missing ingredient which would give a greater degree of certainty to the content of the best interests principle. It provides a carefully formulated and balanced statement of values to which some [now, 194] State Parties have formally subscribed. 136 The argument is developed further by Tobin: [71] . 133 General Comment No 14 (n 17) [76] . 134 Théry, '"The Interest of the child" and the Regulation of the póst -Divorce Family' in C smart and S sevenhuijsen (eds), child custody and the politics of Gender (1989) While the best interests principle remains a fluid and flexible concept it is not unfettered or entirely subject to the personal whims of a decision-maker. Rather it remains informed and constrained by the rights and principles provided for under the Convention … Put simply, a proposed outcome for a child cannot be said to be in his or her best interests where it conflicts with the provisions of the Convention. 137 In other words, it is in a child's best interests to enjoy the rights and freedoms provided for in the CRC. This integrative construction of Article 3 is endorsed by the UNCRC, which affirms that '[t]he concept of the child's best interests is aimed at ensuring both the full and effective enjoyment of all the rights recognized in the Convention and the holistic development of the child'. 138 Critically, there is no principled basis for importing any additional hardship threshold into the best interests analysis. As explained by the Canadian Federal Court, ' [t] here is no basic needs minimum which if "met" satisfies the best interest test' and there is no 'hardship threshold, such that if the circumstances of the child reach a certain point on the hardship scale only then will a child's best interests be so significantly "negatively impacted" as to warrant positive consideration'. 139 As the Federal Court recognizes, '[t]he question is not: "is the child suffering enough that his 'best interests' are not being 'met'? ["] The question at the initial stage of the assessment is: "what is in the child's best interests?"' 140 The Canadian Federal Court of Appeal has similarly noted that a hardship threshold is ill-suited when assessing the claims of children, given that '[c]hildren will rarely, if ever, be deserving of any hardship'. 141 A principled construction of Article 3 thus requires a decision-maker to consider the extent to which a child seeking international protection will enjoy each of the rights protected under the CRC, having regard to both the personal circumstances of the child and the conditions prevailing in the home country. That assessment should be based on empirical evidence that relates to both the specific child and the human rights conditions in the destination country. This is because the best interests assessment 'requires a judgment to be made on a rational basis taking into account all relevant factors' and not just 'on the basis of how these matters are perceived by the child and/or parent(s) '. 142 By anchoring the best interests assessment in both a principled (rights-based) and objective (evidence-based) framework the risk of subjective and/or speculative arbitrariness in the application of the best interests principle is considerably reduced. 143 A broad range of CRC rights may be relevant to the best interests assessment. 144 As acknowledged by UNHCR, 'the best interests of the child determination must take account of the full range of the child's rights, and … is rarely determined by a single, overriding factor'. 145 Although by no means an exhaustive list, decision-makers have considered the following substantive rights in determining whether removal is in a child's best interests: the right to an education (Articles 28, 29); 146 the right to protection against discrimination (Article 2); 147 the right to the highest attainable standard of health, including access to medical care and treatment (Articles 24, 25); 148 the right to life, survival and development (Article 6); 149 the right to protection from all forms of physical or mental violence (Articles 19, 34, 35, 36, 37, 38) ; 150 the right to be registered and acquire a nationality, and to preserve an identity, including a nationality (Articles 7, 8); 151 the right to privacy and home life, based on the child's level of integration in the host country (Article 16); 152 and the right to an adequate standard of living, based, among other things, on the availability of care arrangements for the child in the country of origin (Articles 20, 27) . 153 An additional right critical to the best interests assessment in the immigration context is the child's right to be with her family. 154 In the majority of cases involving unaccompanied children, if the child's family can be located, the best interests of the child will generally be best served by reuniting the child with her family. 155 This is consistent with the protection against arbitrary interference with the family (Article 16), the obligation to respect the responsibilities, rights and duties of parents (Article 5) and the duty of nonseparation (Article 9). Yet the principle of family unity is not absolute, and it is critical that family reunification is not invoked as an automatic trump card to justify a child's removal where that removal will be contrary to the child's best interests. 156 This is inherent in the structure of Article 9(1), which specifies that a child may be separated from her parents where this is necessary for the best interests of the child. Although Article 9 expressly includes certain circumstances that may necessitate separation-most relevantly, cases involving abuse or neglect of the child by the parents'-the UNCRC has made clear that the list is not comprehensive and that other considerations may dictate that family reunion is not in the best interests of the child:
Family reunification in the country of origin is not in the best interests of the child and should therefore not be pursued where there is a 'reasonable risk' that such a return would lead to the violation of fundamental human rights of the child. Such risk is indisputably documented in the granting of refugee status or in a decision of the competent authorities on the applicability of non-refoulement obligations (including those deriving from article 3 of the CAT and articles 6 and 7 of the ICCPR). Accordingly, the granting of refugee status constitutes a legally binding obstacle to return to the country of origin and, consequently, to family reunification therein. Where the circumstances in the country of origin contain lower level risks and there is concern, for example, of the child being affected by the indiscriminate effects of generalized violence, such risks must be given full attention and balanced against other rights-based considerations, including the consequences of further separation. In this context, it must be recalled that the survival of the child is of paramount importance and a precondition for the enjoyment of any other rights. 157 In assessing whether family unification is appropriate, the decision-maker must take into account the views of the child and, consistent with Article 5 of the CRC, the views of the child's parent or other interested party.
The best interests assessment is generally more complex in cases involving children that are accompanied by their parents. The more straightforward scenario is where the child's parents are eligible to remain in the host State, for instance because the parents qualify for refugee status. In this situation it will almost always be in the best interests of the child to remain with their family. For instance, in BP (Iran) an Iranian girl, aged 10, was at risk of being removed to Iran alone after both her mother and father, also citizens of Iran, had been recognized as refugees in New Zealand. 158 The child was granted humanitarian protection on the basis that it was in her best interests 'to be with both parents who are the people with responsibility for her '"Not a Sack of Potatoes": Moving and Removing Children across Borders ' (2006) 15 Boston University Public Interest Law Journal 197, . The Committee goes on to state (at [83] ) that where family reunification is not possible in the destination country (for example, because of country conditions), a State's obligations under art 10(1) of the CRC will be triggered; this art provides that 'application by a child or his or her parents to enter or leave a State party for the purpose of family reunification shall be dealt with by State parties in a positive, human and expeditious manner'.
158 BP (Iran) [2012] NZIPT 500965.
day-to-day care' and that ' [g] iven that the parents will remain in New Zealand, it is in the … child's best interests that she too be permitted to remain'. 159 The more difficult scenario is where neither the parents nor the child has any right to remain in the host State. In this situation there has been a tendency for decision-makers to start from an assumption that the parents will be removed and then assess the best interests of the child off the back of that assumption (generally resulting in a finding that it is in the best interests of the child to remain with their family and therefore be removed). 160 A more principled approach, consistent with Article 3 and the wider rights framework protected under the CRC, is to canvass the full range of options for the child, including the possibility of the entire family remaining in the host State, and then to assess which of those options is best suited to securing the realization of the child's rights. 161 In the event that there are separate issues raised by a family member remaining in the host State-for example, where the child's parent has been convicted of a crime and is considered to be a risk to the safety of the host State-these concerns are addressed in the second stage of the best interests process. 162 A child's best interests are rarely determined by a single, overriding factor. The best interests assessment can thus not be approached as 'a simplistic or reductionist exercise' 163 but must entail consideration of a range of factors including any view held by the child, the child's individual circumstances and the extent to which the child will be able to enjoy her CRC rights in the country of destination. As the UNCRC has explained, the relevance and weight 159 JJ) , the New Zealand Court of Appeal held that the immigration officer had asked the wrong question by focusing on whether it would be in the best interests of the Ye child to return to China with their mother. In the Court's view the critical question was in fact whether there was 'something about the circumstances of the children which meant that [their mother] really should be allowed to stay-perhaps for some defined period of time-in New Zealand'. 162 It may, however, be the case that where a family member is a criminal it will not be in the child's interests to remain with that family member. This will require an assessment of the specific situation and circumstances of the child: see text (n 132). The point is made by Lady Hale in HH [2013] 1 AC 338, [33] : '[T]here is … a strong public interest in ensuring that children are properly brought up. This can of course cut both ways: sometimes a parent may do a child more harm than good and it is in the child's best interests to find an alternative home for her. But sometimes the parents' past criminality may say nothing at all about their capacity to bring up their children properly'. 163 Secretary of State for the Home Department v MK [2011] UKUT 00475 (IAC), [21] .
to be afforded to each element 'will necessarily vary from child to child and from case to case, depending on the type of decision and the concrete circumstances'. 164 In cases where there is a tension or even a clear conflict between factors-for instance, where family reunification conflicts with the need to guarantee the child's survival and development or indeed with the child's or parent's own individual view-the decision-maker must weigh up the various factors in order to reach a determination as to what is in the child's best interests. 165 Where a decision-maker determines that removal is not in the best interests of the child it is important to keep in mind the cumulative strength of the factors that fed into that determination, as this will be relevant to the balancing exercise undertaken in the second stage of the best interests assessment. 166 For example, if all the factors relevant to the best interest of the child determination overwhelmingly support the child remaining in the host State, then strong countervailing factors will be required to justify an outcome that is inconsistent with the child's best interests. On the other hand, in a borderline case-where there are good arguments that support a determination that it is in the child's best interests to return to her home State-less will be required by way of countervailing factors. 167 
B. Stage 2: The Balancing Exercise
Article 3 provides that in all actions 'concerning children … the best interests of the child shall be a primary consideration'. 168 The adoption of the indefinite article ('a' rather than 'the') indicates that the child's best interests are 'not to be considered as the single overriding factor' and thus affords sufficient flexibility, 'at least in certain extreme cases', to enable decision-makers to take into account a broader range of interests. 169 Yet while this means that identifying a child's best interests will not 'lead inexorably to a decision in conformity with those interests', 170 it does not mean that a decision that conforms with a child's best interests can be easily displaced by reference to some other interest. 171 As Alston explains, the formulation adopted by the drafters imposes a 'burden of proof on those seeking to achieve such a nonchild-centered result to demonstrate that, under the circumstances, other feasible and acceptable alternatives do not exist'. 172 Thus, in the context of a child seeking international protection, where removal of the child is contrary to the child's best interests, those interests must be afforded substantial weight 173 and the decision-maker must provide a compelling and evidencebased justification where they intend to reach a decision contrary to the child's best interests. 174 The weight to be given to the child's best interests has been the subject of considerable debate in national courts and tribunals. 175 In ZH, Lady Hale recognized that the child's best interests might be outweighed by 'the cumulative effect of other considerations' 176 but underlined that a decisionmaker must not 'treat any other consideration as inherently more significant than the best interests of the children'. 177 In this particular case Lady Hale considered that the competing interests relied upon by the government-a need to maintain immigration control, the mother's immigration history, and the precariousness of her immigration status when the children were bornwere insufficient to outweigh the fact that the children's best interests were plainly served by remaining in the UK with their mother. 178 In a separate concurring opinion, Lord Kerr similarly acknowledged that the best interests principle 'is not a factor of limitless importance in the sense that it will prevail over all other considerations', 179 but took the view that '[i]t is a factor … that must rank higher than any other'. 180 According to Lord Kerr, '[w] here the best interests of the child clearly favour a certain course, that course should be followed unless countervailing reasons of considerable force displace them.' 181 There has been judicial debate as to whether the decision of Lord Kerr goes further than the decision of the majority as regards the weight to be afforded to the best interests of the child. 182 It has been suggested that while Lady Hale left open the possibility that there may be more than one primary consideration, Lord Kerr adopted a more hardline view that the best interests of the child must rank higher than any other consideration. Lord Kerr has since clarified that he did intend to express the position more strongly than the majority, explaining that '[w]hat [he] was seeking to say was that … no factor must be given greater weight than the interests of the child'. 183 The distinction may be semantic, 184 but to the extent that there is any difference between the two positions, Lady Hale's construction is more neatly aligned with the language of Article 3. 185 Both the UNCRC and UNHCR suggest that only rights-based interests can outweigh the best interests of a child. 186 Although certainly positive from a protection standpoint, such a strict interpretation does not sit comfortably with the language of Article 3 which places no limitation on the range of interests that may be taken into account and balanced against the best interests of a child. In ZH, Lady Hale observed that the distinction between rights-based and nonrights-based arguments was difficult to understand, particularly given that wider interests, such as protecting the economic well-being of a host country, are also concerned with protecting the rights of individuals. 187 It may simply be the case, as Lady Hale suggests in ZH, that the approach adopted by the UNCRC and UNHCR reflects the reality that an argument that a child and/or her parents remaining in a host country poses a specific risk to the community will more easily outweigh the best interests of a child than an argument that the child and/or her parent's continued presence poses a more general threat to the economic well-being of the host country. 188 The question is one of weight rather than admissibility.
The two interests most commonly relied upon to militate against what is in a child's best interests are the maintenance of immigration control and the protection of members of host community as a result of criminal activity or other serious misconduct by the child or the child's family member. As regards the former, it is self-evident that '[i]mmigration control and child protection/making the best interests of a child a primary consideration do not always pull in the same direction'. 189 Although a legitimate considerationgiven that maintaining the integrity of a system of immigration control is one of the means by which a State protects its economic well-being and national security 190 -decision-makers have appropriately recognized that a general concern about maintaining immigration control will on its own generally be insufficient to justify an outcome inconsistent with the best interests of a child. 191 Although not dispositive, evidence that the continued presence of a child and/ or a child's parent in a host State poses a risk to members of the community may more easily outweigh the best interests of a child. This interest is most commonly raised where a family member of the child has engaged in criminal or other serious misconduct. Although a child must not be punished for the conduct of her parents, 192 the criminal activity of a family member, and the attendant risk it may pose to the host community, may militate against a decision that is in the best interests of the child-for instance, keeping the family together in the host State-and necessitate the removal of that family member. 193 Critically, in this scenario it will not necessarily follow that the child will be removed from the host State. Rather, it is necessary to revisit the first stage of the best interests assessment and assess whether it would be in the child's best interests to join the family member overseas or to remain in the host State notwithstanding the parent's removal.
Other countervailing factors that have been relied upon by decision-makers in undertaking the balancing exercise include: the integrity of the international system of extradition; 194 deterrence of parents sending children to a host State as 'anchor children'; 195 the integrity of the practical application of Dublin II, 196 and the deterrence of people smuggling networks. 197 Decisionmakers have, however, recognized that the Article 3 balancing exercise should not be limited to a consideration of the interests that conflict with the child's best interests. Most critically, leading courts have accepted that there is an independent public interest in promoting the best interests of children. As the UK Supreme Court held in a case involving the extradition of a child's parent, '[i]t is not just a matter of balancing the private rights of children against the public interest in extradition, because there is also a wider public interest and benefit to society in promoting the best interests of its children '. 198 Children are after all 'a country's most valuable asset for the future' 199 and there is thus a strong public interest 'in ensuring that children are properly brought up'. 200 Decision-makers have also sensibly affirmed that there is an autonomous public interest in the preservation and protection of the family unit, underlining that 'the preservation and protection of the family is a matter of significant social importance'. 201 How a decision-maker ultimately balances the best interests of the child with other relevant interests will depend on the circumstances of the individual child. As noted above, it is important that the decision-maker keep in mind the overall factors that make up the substantive determination as to the child's best interests, as the cumulative strength of those factors is central to the balancing exercise. 202 As explained by the UK Upper Tribunal, if 'all the factors weighed in the best interests of the child consideration point overwhelmingly in favour of the child and/or relevant parent(s) remaining in the UK, that is very likely to mean that only very strong countervailing factors can outweigh it'. 203 If the decision-maker ultimately determines that the child's best interests are outweighed by other interests, the decisionmaker must demonstrate that no alternative outcome exists that is more compatible with the child's best interests. 204 
IV. CONCLUSIONS
The CRC provides the most comprehensive articulation of the minimum obligations that a State owes to a child, both generally and in the migration context. The CRC is widely regarded as a 'critical milestone for the protection of children', 205 promoting a construction of children as individual rights-bearers with distinct problems and distinct needs. As UNHCR has emphasized, 'the CRC requires perhaps the most exacting standards for protection and assistance to minors under any international instrument' and provides 'a valuable frame … for any consideration of asylum issues as they affect children'. 206 Although the Refugee Convention may well remain the cornerstone of the international refugee protection regime, 207 it is becoming increasingly clear that the CRC provides a critical legal and moral benchmark for the treatment of children and that Article 3 may, in certain circumstances, provide a more appropriate and more child-friendly gateway for assessing the protection needs of a child seeking international protection. 208 This article has attempted to demonstrate the capacity of Article 3 to provide an independent source of international protection outside the traditional refugee protection regime. As Part I identifies, the argument advanced here is neither an unfamiliar nor an entirely aspirational one, with both UNHCR and the UNCRC endorsing the argument that Article 3 provides an independent source of protection, and increased engagement with Article 3 by national decision-makers in a range of migration contexts. Part II of the article drew from this still reasonably nascent jurisprudence to outline a number of general principles to guide the application of Article 3 as an independent source of international protection. It is hoped that the framework outlined here will provide a platform for further discussion and debate, and may in the longer term strengthen the protection mechanisms available to children in need of international protection.
